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On Equity

Justice PW Young AO, Clyde Croft SC and Megan
Louise Smith, On Equity, 2009, Thomson Reuters
(Professional), pb $149.

The authors started the text 10 years ago
with the concept that equity had, by the end
of the 18th century, developed into a clear set
of principles which had by the 19th century
become hidden and obscured. All that was
needed was a clean up of the principles from
the “excrescences” that had accumulated such
that “purity of doctrine” was returned. In this
regard the authors admit defeat.

The text deals with the development of
equity from the substantial failures of the
common law to provide justice because of its
limited scope to provide remedies, its limited
procedures and its insistence on certainty
which sometimes led to injustice.

The issue of the desirability of certainty of
the common law is contrasted with the appar-
ently subjective nature of equity because of
equity’s origins as a court of conscience.
How is there to be certainty in the law if
there are subjective views of what is meant
by conscience?

Anunderstanding of the origin of equity is
essential for its appropriate application today,
especially considering the fusion of the com-
mon law and equity courts such that there is
now no distinction between the remedies and
procedures that a court can offer, whether the
remedies and procedures originated from the
common law or equity.

The text examines whether equity even
now exists as a separate body of law and
firmly takes the view that while there has
been a fusion of the administration of equity
and common law, there is no fusion of the law
itself and there are still two separate and dis-
tinct bodies of law.

The great virtue of this text is to remind us
that equity is not a mere sub-branch or part
of the common law but a separate and distinct

body of law that must be considered in its his-
torical context and which still has a vital role
to play in our legal system.
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