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in the Tichborne case) and as a
puisne judge. As Lord Justice
Bowen he delivered many
judgements of which a number
were still being cited a century
later. It was said that he was the
one who coined the phrase 'the
man on the Clapham omnibus’
made famous later by Collins MR
in McQuire v Western Morning
News." He is remembered for
many things; not least the time
when it was suggested on
the occasion of an address to

Queen Victoria, to be presented
by her judges, that a passage in
it, ‘conscious as we are of our
shortcomings,” suggested too
great humility, he proposed the
emendation ‘conscious as we are
of one another’s shortcomings'.

When reading the book under
review, though, | was reminded
of another of Bowen LJ's
aphorisms:

When | hear of an "equity”
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in a case like this, | am
reminded of a blind man in
a dark room — looking for
a black hat — which isn't
there.! Equity is called in aid
on more occasions than can

One of the problems which
both students and practitioners
can face is that the application
of equitable principles can
sometimes only be fully
appreciated when the history

‘When 1 hear of an “equity” in a case like thus,

I am reminded of a blind man in a dark room —
looking for a black hat — which isn’t there.’

be sustained; often because
the supplicant has confused
the remedies available at law
with those in equity.

Justice Peter Young AO has
always been adept at extirpating
such heresies and his influence
as one of the authors of On
Equity is obvious. He and his
co-authors, Clyde Croft SC
and Megan Smith, have set out
to remind the reader that the
touchstone upon which equity
acts is ‘conscience’ and in doing
that they have peeled away the
layers of judicial application
over the last two centuries
and exposed the underlying
principles.

This large, door stop of a book is
an obvious competitortoanother
great Australian text — Equity:
Doctrines and Remedies. Like it,
On Equity sensibly does not seek
to explore in great depth some
areas such as trust law — the line
had to be drawn somewhere,
the book is nearly 1300 pages
long. Rather, it concentrates on
exposing the basic doctrines
upon which equity rests. But,
in doing so, the text also works
through the way in which the
application of those doctrines
has been moulded so as to
remain relevant to the society in
which they are applied.

On Equity is divided into three

substantial parts: (1) History
and Overview, (2) Equitable
Doctrines, and (3) Equitable

Remedies.

of the principle is understood.
In Part 1 the authors take the
reader to some of the origins of
the principles.

When | attempted the study
of equity my class was warned
of the mistakes which can be
made if the maxims of equity
are used too loosely. One which
is sometimes cited by the self-
represented (or the desperate
advocate) is that ‘equity will
not suffer a wrong without a
remedy’. It is considered, along
with many others, in Chapter
3 which should be compulsory
reading for those inclined to use
these maxims as a crutch rather
than an illustration.

A very useful exposition of the
practical applications of equity
is contained in Chapter 4. It is
an eclectic collection of matters:
from Macqueen v Frackleton?
which dealt with an injunction
preventing the irregular
suspension of a Presbyterian
clergyman to preventing the
withdrawal of treatment from
a coma patient in Northridge
v Central  Sydney  Area
Health Service® The chapter
demonstrates the extraordinary
reach of equity into nearly all
areas of human endeavour.

The largest section of the book is
Part 2 which deals with equitable
doctrines under these topic
headings: Fraud, Excursus on
Trusts, Fiduciary Relationships,
Property in Equity, Mortgages,
Equitable Assignments,
Contracts, Miscellaneous

Equities and Probate and
Administration  of  Estates.
Both Part 2 and Part 3 (which
deals with Equitable Remedies)
generally adopt a sensible and
helpful template in which the
reader is told why the particular
issue is being considered, how
it has developed and, then,
how it is applied. For example,
chapter 15, Pleadings, Parties
and Evidence in Equity, deals
with the practical issues which
can arise in the preparation and
presentation of a suit in equity.

On Equity was a long time in
gestation — ten years according
to the Preface — but that decade
was clearly well used. It provides
an eminently readable history
of the topics it covers, it clearly
expounds on the application of
the doctrines and the proper
use of equitable defences, and
it encourages the reader to think
about and beyond the issues it
covers. On Equity should find a
place onthe bookshelf of anyone
who wants to be well acquainted
with equity in Australia.
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